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876—4.16(86) Requestfor copo person requesting a mailed file-stamped copy of a filing made in

a contested case shall receive such a copy unless the request shall be accompanied by a self-addres
envelope with sufficient postage. In addition, no party requesting a file-stamped copy of a filing made
by the party in a contested case shall receive such a copy unless the request shall be accompanied
sufficient copies to allow the requesting party to receive a copy.

876—4.17(85,86,17A) Service of medical records and reporiach party to a contested case shall
serve all medical records and reports concerning the injured worker in the possession of the party upo
each opposing party not later than 20 days following filing of an answer, or if not then in possession of a
party, within 10 days of receipt. Medical records and reports are records of medical practitioners and
institutions concerning the injured worker. Medical practitioners and institutions are medical doctors,
osteopaths, chiropractors, dentists, nurses, podiatrists, psychiatrists, psychologists, counselors, hosy
tals, clinics, persons engaged in physical or vocational rehabilitation or evaluation for rehabilitation,
all other practitioners of the healing arts or sciences, and all other institutions in which the healing arts
or sciences are practiced. Each party shall serve a notice accompanying the records and reports iden
fying the records and reports served by the name of the practitioner or institution and date of the record
and reports, and if served later than 20 days following filing of the answer, stating the date when the
records and reports were received by the party serving them. Pursuant to 4.14(86), the notice and re
ords and reports shall not be filed with the workers’ compensation commissioner. A party failing to
comply with the provisions of this rule shall, if the failure is prejudicial to an opposing party, be subject
to the provisions of 4.36(86). This rule does not require a party to serve any medical record or repor
that was previously served by another party in a contested case proceeding.

This rule is intended to implement lowa Code sections 86.8 and 86.18.

876—4.18(85,86,17A) Medical evidence and discoverny relevant medical record or report

served upon a party in compliance with these rules prior to any deadline established by order for servic:

of the records and reports shall be admissible as evidence at hearing of the contested case unless oth

wise provided by rule. Any party against which a medical record or report may be used shall have the

right, at the party’s own initial expense, to cross-examine by deposition the medical practitioner pro-

ducing the record or report and the deposition shall be admissible as evidence in the contested cas
This rule is intended to implement lowa Code sections 86.8 and 86.18.

876—4.19(86) Prehearing calendaiThe workers’ compensation commissioner may provide for a
calendar for prehearing procedures which may extend to all contested cases or be limited to any type c
class of such cases as may be prescribed.

876—4.20(86) Prehearing procedureA deputy commissioner or the workers’ compensation com-
missioner may order parties in the case to either appear before the commissioner or a deputy commi:
sioner for a conference, or communicate with the commissioner or the commissioner’s designee anc
with each other in any manner as may be prescribed to consider, so far as applicable to the particul
case:

4.20(1) The necessity or desirability of amending pleadings by formal amendment or prehearing
order,;

4.20(2) Agreeing to admissions of facts, documents or records not really controverted, to avoid
unnecessary proof;

4.20(3) Limiting the number of witnesses;

4.20(4) Settling any facts of which the commissioner or deputy commissioner is to be asked to take
official notice;

4.20(5) Stating and simplifying the factual and legal issues to be determined;

4.20(6) Specifying the items and amounts of compensation claimed;

4.20(7) Specifying all proposed exhibits and proof thereof;
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4.20(8) Consolidation, separation for hearing, and determination of points of law;

4.20(9) Specifying all witnesses expected to testify;

4.20(10) Possibility of settlement;

4.20(11) Filing of advance briefs, if any;

4.20(12) Setting or altering dates for completion of discovery or completion of medical evidence
by each party;

4.20(13) Any other matter which may facilitate, expedite, or simplify any contested case.

This rule is intended to implement lowa Code sections 86.17 and 86.18.

876—4.21(86) Prehearing conference recordit the request of any attorney in the case, or at the
discretion of a deputy commissioner or the workers’ compensation commissioner, the entire prehear-
ing conference or any designated part thereof shall be recorded and the cost of the reporter shall be
assessed to the requesting party, or if directed by the commissioner or deputy commissioner, assessed
as costs.

876—4.22(86) OrdersThe deputy commissioner or workers’ compensation commissioner may en-

ter an order reciting any action taken at the conference or pursuant to any other procedures prescribed
which will control the subsequent course of action relative to matters which it includes, unless modi-
fied to prevent manifest injustice.

876—4.23(86) Assignment for hearingContested cases shall be set for hearing within the discretion
of the workers’ compensation commissioner as soon as practicable after the parties have had adequate
opportunity to prepare for hearing. A party may request in writing that no hearing in a contested case be
held until such time as specified matters have been accomplished or specified events have occurred.
Continuances of hearings in contested cases shall be granted only by the workers’ compensation com-
missioner or the commissioner’s designee. Requests for continuance shall state in detail the reasons
for the request and whether the opposing party accedes to the request. The workers’ compensation
commissioner or the commissioner’s designee shall enter an order granting or denying the request.
Defendants shall promptly notify the workers’ compensation commissioner of settlements.
This rule is intended to implement lowa Code sections 17A1l3(186.8 and 86.18.

876—4.24(17A,86) RehearingAny party may file an application for rehearing of a proposed deci-

sion in any contested case by a deputy commissioner or a decision in any contested case by the work-
ers’ compensation commissioner within 20 days after the issuance of the decision. A copy of such
application shall be timely mailed by the applicant to all parties of record not joining therein. An ap-
plication for rehearing shall be deemed denied unless the deputy commissioner or workers’ compensa-
tion commissioner rendering the decision grants the application within 20 days after its filing. For pur-
poses of this rule, motions or requests for reconsideration or new trial or retrial or any reexamination of
any decision, ruling, or order shall be treated the same as an application for rehearing.

876—4.25(17A,86) Appeal when rehearing requestedin appeal to or review on motion of the
workers’ compensation commissioner must be filed within 20 days after the application for rehearing
of a proposed decision by a deputy workers’ compensation commissioner under 4.24(17A,86) has
been denied or deemed denied. If the application for rehearing is granted, the appeal shall be filed with-
in 20 days of the decision on rehearing. If no application for rehearing under 4.24(17A,86) is filed,
appeal shall be as provided in 4.27(17A,86).

This rule is intended to implement lowa Code sections 17A.15 and 86.24.

876—4.26 Rescinded, effective July 1, 1977.
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876—4.27(17A,86) AppealExcept as provided in 4.2(86) and 4.25(17A,86), an appeal to the com-
missioner from a decision, order or ruling of a deputy commissioner in contested case proceedings
shall be commenced within 20 days of the filing of the decision, order or ruling by filing a notice of
appeal with the workers’ compensation commissioner. The date the notice of appeal is filed shall be
the date the notice of appeal is received by the agéither v. Civil Constructors373 N.W.2d 115

(lowa 1985). The notice shall be served on the opposing parties as provided in 4.13(86). An appea
under this section shall be heard in Polk county or in any location designated by the workers’ com-
pensation commissioner.

No appeal shall be separately taken under this or 4.25(17A,86) from an interlocutory decision, order
or ruling of a deputy workers’ compensation commissioner. A decision, order or ruling is interlocutory
if it does not dispose of the contested case, unless the sole issue remaining for determination is clairr
ant’s entitlement to additional compensation for unreasonable denial or delay of payment pursuant tc
lowa Code section 86.13.

A cross-appeal may be taken under this or 4.25(17A,86) in the same manner as an appeal within th
20 days for the taking of an appeal or within 10 days after filing of the appeal, whichever is later.

This rule is intended to implement lowa Code sections 17A.15 and 86.24.

876—4.28(17A,86) Scope of appedlhe commissioner shall decide an appeal upon the record sub-
mitted to the deputy workers’ compensation commissioner unless the commissioner is satisfied tha
there exists additional material evidence, newly discovered, which could not with reasonable diligence
be discovered and produced at the hearing. A request for the taking of additional evidence must b
filed with the workers’ compensation commissioner within 20 days of the filing of the appeal. Any
briefs required or allowed by this rule shall be filed promptly following service.

4.28(1) Time for serving briefsAppellant shall serve its brief within 50 days after the date on
which notice of appeal was filed, or within 20 days after filing of the hearing transcript, whichever date
is later. Appellee shall serve its brief within 20 days after service of the brief of appellant. If appellant
serves a reply brief, it shall be done within 10 days after service of appellee’s brief.

4.28(2) Cross-appeals.n the event of a cross-appeal, appellee (cross-appellant) shall serve its
brief within 20 days after service of the brief of appellant. Appellant (cross-appellee) shall serve its
responsive reply brief within 20 days after service of the brief of appellee. Appellee (cross-appellant)
may serve a reply brief within 10 days after service of appellant’s reply brief. When both parties ap-
peal, the first to serve notice of appeal shall be appellant unless both serve their notice on the same dat
in which case the claimant shall be appellant.

4.28(3) Multiple adverse partiesln cases involving multiple appeals involving multiple claim-
ants, employers, insurance carriers or the second injury fund, the workers’ compensation commission
er shall enter an order establishing a briefing schedule.

4.28(4) Form of briefs. Respective briefs and exceptions on appeal shall include the following:

a. Statement of the case.

b. Statement of the issues on appeal.

c. An argument corresponding to the separately stated issues and contentions of appellant witt
respect to the issues presented and reasons for them, with specific reference to the page or pages of
transcript which are material to the issues on appeal.

d. A short conclusion stating the precise relief sought.

The appellee shall submit a brief on appeal replying to the issues presented by the appellant, unless
cross-appeal is made in which case the brief of appellee shall contain the issues and argument involve
in the cross-appeal as well as the response to the brief of appellant. The appeal shall be decided on t
issues presented by the appellant and appellee, including those matters raised by way of cross-appe
except as provided in 4.29(86,17A).

The failure of the appellant or appellee to conform to this rule may result in sanctions as provided in
4.36(86).

4.28(5) Length of briefs.See rule 4.45(17A,86).

This rule is intended to implement lowa Code section 86.24.
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876—4.29(86,17A) Review of motionExcept as provided in 4.25(17A,86) the commissioner may
review the decision, order or ruling of a deputy commissioner in any contested case upon the commis-
sioner’s own motion. Except as provided in 4.25(17A,86), the motion to review a decision, order or
ruling in all contested cases must be filed within 20 days of the filing of the decision, order or ruling.
The commissioner shall specify in a notice mailed to the parties by certified mail, return receipt re-
quested, on the date of filing of the motion the issues to be reviewed and the additional evidence, if any,
to be obtained by the parties. The hearing under this section shall be heard in Polk county or in any
locality designated by the workers’ compensation commissioner.

This rule is intended to implement lowa Code sections 17A.12, 17A.15 and 86.24.

876—4.30(86,17A) Transcript on appeal or reviewWhen an appeal to or review on motion of the
commissioner is taken pursuant to 4.27(86,17A) or 4.29(86,17A), a transcript of the proceedings be-
fore the workers’ compensation commissioner shall be filed with the workers’ compensation commis-
sioner within 30 days after the notice of the appeal is filed with the workers' compensation commis-
sioner. The appealing party shall bear the initial cost of transcription on appeal and shall pay the
certified shorthand reporter or service for the transcript. In the event there is a cross-appeal, the appel-
lant and cross-appellant shall share the cost of the transcript. In the event the cost of the transcript has
been initially borne by a nonappealing party prior to appeal, the appealing party or parties within 30
days after notice of appeal or cross-appeal shall reimburse the cost of the transcript to the nonappealing
party and if not so reimbursed the appeal shall be dismissed.

This rule is intended to implement lowa Code sections 17A.12, 17A.15, 86.19, 86.24 and 86.40.

876—4.31(86) Completion of contested case recomdo evidence shall be taken after the hearing.
This rule is intended to implement lowa Code section 86.18.

876—4.32(86,17A) Recording of proceeding3he workers’ compensation commissioner may ar-
range for the attendance afextified shorthand reporter or mechanical means to record proceedings in
contested cases. The workers’ compensation commissioner may require the defendant employer or on
appeal to the commissioner, the appellant, to arrange for the attendance of a certified shorthand report-
er or adequate mechanical means of recording the proceedings. The charges for attendance shall be
paid initially to the certified shorthand reporter or service by the employer or on an appeal to the com-
missioner, the appellant. The charges shall be taxed as costs. The party initially paying the expense
shall be reimbursed by the party taxed with the cost. If the expense is unpaid, it shall be paid by the
party taxed with the cost.

This rule is intended to implement lowa Code section 86.19.
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876—4.33(86) CostsCosts taxed by the workers’ compensation commissioner or a deputy commis-
sioner shall be (1) attendance of a certified shorthand reporter or presence of mechanical means at he:
ings and evidential depositions, (2) transcription costs when appropriate, (3) costs of service of the
original notice and subpoenas, (4) witness fees and expenses as provided by lowa Code sectior
622.69 and 622.72, (5) the costs of doctors’ and practitioners’ deposition testimony, provided that saic
costs do not exceed the amounts provided by lowa Code sections 622.69 and 622.72, (6) the reasonal
costs of obtaining no more than two doctors’ or practitioners’ reports, (7) filing fees when appropriate,
(8) costs of persons reviewing health service disputes. Costs of service of notice and subpoenas she
be paid initially to the serving person or agency by the party utilizing the service. Expenses and fees o
witnesses or of obtaining doctors’ or practitioners’ reports initially shall be paid to the witnesses, doc-
tors or practitioners by the party on whose behalf the witness is called or by whom the report is re-
quested. Witness fees shall be paid in accordance with lowa Code section 622.74. Proof of payment ¢
any cost shall bfled with the workers’ compensation commissioner before it is taxed. The party ini-
tially paying the expense shall be reimbursed by the party taxed with the cost. If the expense is unpaid
it shall be paid by thparty taxed with the cost. Costs are to be assessed at the discretion of the deputy
commissioner or workers’ compensation commissioner hearing the case unless otherwise required b
the rules of civil procedure governing discovery.

This rule is intended to implement lowa Code section 86.40.

876—4.34(86) Dismissal for lack of prosecutiornit is the declared policy that in the exercise of rea-
sonable diligence, all contested cases before the workers’ compensation commissioner, except unde
unusual circumstances, shall be brought to issue and heard at the earliest possible time. To accompli
such purpose the workers’ compensation commissioner may take the following action:

4.34(1) Any contested case, where the original notice and petition is on file in excess of two years,
may be subject to dismissal after the notice in 4.34(2) is sent to all parties and after the time as provide
for in the notice.

4.34(2) After the circumstances provided in 4.34(1) occur, all parties to the action, or their attor-
neys, shall be sent notice from the division of workers’ compensation by certified mail containing the
following:

a. The names of the parties;

b. The date or dates of injury involved in the contested case or appeal proceeding;

c. Counsel appearing;

d. Date of filing of the petition or appeal;

e. That the contested case proceeding will be dismissed without prejudice on the thirtieth day
following the date of the notice unless good cause is shown why the contested case proceeding shou
not be dismissed.

4.34(3) The action or actions dismissed may at the discretion of the workers’ compensation com-
missioner and shall upon a showing that such dismissal was the result of oversight, mistake or othe
reasonable cause, be reinstated. Applications for such reinstatement, setting forth the grounds, shall k
filed within three months from the date of dismissal.

This rule is intended to implement lowa Code sections 86.8, 1723(and 86.18 and 1986 lowa
Acts, Senate File 2175.

876—4.35(86) Rules of civil procedureThe rules of civil procedure shall govern the contested case
proceedings before the workers’ compensation commissioner unless the provisions are in conflict with
these rules and lowa Code chapters 85, 85A, 85B, 86, 87 and 17A, or obviously inapplicable to the
workers’ compensation commissioner. In those circumstances, these rules or the appropriate low:
Code section shall govern. Where appropriate, reference to the word “court” shall be deemed refer:
ence to the “workers’ compensation commissioner.”

This rule is intended to implement lowa Code sections 17A.1, 17A.12, 17A.13, 17A.14, and 86.8.
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876—4.36(86) Compliance with order or ruleslf any party to a contested case or an attorney repre-
senting such party shall fail to comply with these rules or any order of a deputy commissioner or the
workers’ compensation commissioner, the deputy commissioner or workers’ compensation commis-
sioner may dismiss the action. Such dismissal shall be without prejudice. The deputy commissioner or
workers’ compensation commissioner may enter an order closing the record to further activity or evi-
dence by any party for failure to comply with these rules or an order of a deputy commissioner or the
workers’ compensation commissioner.

This rule is intended to implement the provisions of lowa Code section 86.8.

876—4.37(86,17A) Waiver of contested case provisiorBhe parties who wish to waive the con-
tested case provisions of chapter 17A shall file a written stipulation of such waiver with the workers’
compensation commissioner before such waiver shall be recognized. The waiver shall specify the pro-
visions waived such as a consent to delivery, waiver of original notice, or waiver of hearing.

876—4.38(17A) Recusal.

4.38(1) The workers’ compensation commissioner, a chief deputy workers’ compensation com-
missioner or a deputy workers’ compensation commissioner shall withdraw from participation in the
making of any proposed or final decision in a contested case if that person:

a. Has a personal bias or prejudice concerning a party or a representative of a party;

b. Has personally investigated, prosecuted or advocated in connection with that case the specific
controversy underlying that case, another pending factually related contested case, or a pending fac-
tually related controversy that may culminate in a contested case involving the same parties;

c. s subject to the authority, direction or discretion of any person who has personally investi-
gated, prosecuted or advocated in connection with that contested case, the specific controversy under-
lying that contested case, or a pending factually related contested case or controversy involving the
same parties;

d. Has acted as counsel to any person who is a private party to that proceeding within the past two
years;

e. Has a personal financial interest in the outcome of the case or any other significant personal
interest that could be substantially affected by the outcome of the case;

f.  Has a spouse or relative within the third degree of relationship that (1) is a party to the case, or
an officer, director or trustee of a party; (2) is a lawyer in the case; (3) is known to have an interest that
could be substantially affected by the outcome of the case; or (4) is likely to be a material witness in the
case;

g. Has even the appearance of impropriety; or

h. Has any other legally sufficient cause to withdraw from participation in the decision making in
that case.

4.38(2) The term “personally investigated” means taking affirmative steps to interview witnesses
directly or to obtain documents or other information directly. The term “personally investigated” does
not include general direction and supervision of assigned investigators, unsolicited receipt of informa-
tion which is relayed to assigned investigators, review of another person’s investigative work product
in the course of determining whether there is probable cause to initiate a proceeding, or exposure to
factual information while performing other agency functions, including fact gathering for purposes
other than investigation of the matter which culminates in a contested case. Factual information rele-
vant to the merits of a contested case received by a person who later serves as presiding officer in that
case shall be disclosed if required by lowa Code section 17A.17 as amended by 1998 lowa Acts, chap-
ter 1202, section 19, and rule 4.38(3).



IAC 5/5/99 Workers’ Compensation[876] Ch 4, p.12a

4.38(3) In a situation where the workers’ compensation commissioner, chief deputy workers’
compensation commissioner or deputy workers’ compensation commissioner knows of information
which might reasonably be deemed to be a basis for recusal and decides voluntary withdrawal is unnec
essary, that person shall submit the relevant information for the record by affidavit and shall provide for
the record a statement of the reasons for the determination that withdrawal is unnecessary.

4.38(4) If a party asserts disqualification on any appropriate ground, including those listed in sub-
rule 4.38(1), the party shall file a motion supported by an affidavit pursuant to 1998 lowa Acts, chapter
1202, section 19, subsection 7. The motion must be filed as soon as practicable after the reason allegt
in the motion becomes known to the party.

If, during the course of the hearing, a party first becomes aware of evidence of bias or other ground:
for disqualification, the party may move for recusal but must establish the grounds by the introduction
of evidence into the record.

If the workers’ compensation commissioner, chief deputy workers’ compensation commissioner or
deputy workers’ compensation commissioner determines that recusal is appropriate, that person sha
withdraw. If that person determines that withdrawal is not required, that person shall enter an order tc
that effect.

This rule is intended to implement lowa Code section 17A.17 as amended by 1998 lowa Acts, chap-
ter 1202, section 19.

876—4.39(17A,86) Filing by facsimile transmission (fax)All documents filed with the agency
pursuant to this chapter and lowa Code section 86.24 except an original notice and petition requesting
contested case proceeding (see lowa Code section 17A.12(9)) may be filed by facsimile transmissiol
(fax). A copy shall be filed for each case involved. A document filed by fax is presumed to be an accu-
rate reproduction of the original. If a document filed by fax is illegible, a legible copy may be substi-
tuted and the date of filing shall be the date the illegible copy was received. The date of filing by fax is
the date the document is received by the agency. The agency will not provide a mailed file-stampec
copy of documents filed by fax.

876—4.40(73GA,ch1261) Dispute resolutionThe workers’ compensation commissioner or the
workers’ compensation commissioner’s designee (hereinafter collectively referred to as the workers’
compensation commissioner) shall have all power reasonable and necessary to resolve contested ca:
filed under Chapter 4 of these rules. This power includes, but is not limited to, the following: the power
to resolve matters pursuant to initiation of mandatory dispute resolution proceedings by the workers’
compensation commissioner; the power to resolve matters pursuant to a request by the parties; th
power to impose sanctions; and the power to require conduct by the parties. However, no issue in
contested case may be finally resolved under this rule without consent of the parties.

An employee of the division of workers’ compensation who has been involved in dispute resolution
shall not be a witness in any contested case proceeding under this chapter.

4.40(1) Mandatory proceedingd.he workers’ compensation commissioner may require that the
parties participate in dispute resolution in the following situation:

a. The oldest one-fourth of contested cases which are not scheduled for hearing.

b. All cases where discovery deadlines have been set pursuant to a prehearing order and the dea
lines have passed.

c. All cases where the principal dispute is medical benefits.



